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Over the past few years, there has been a considerable 
shift in the debate over the business activities of the 

nation’s largest technology companies and the role federal and 
state governments should play in monitoring those activities. 
Whereas commentators and policymakers on both sides of 
the spectrum once favored a relatively hands-off approach 
to regulating “Big Tech,” many have begun urging more 
aggressive tactics.1 This debate has become particularly acute 
in the field of antitrust, with increasing numbers of observers 
calling on enforcement agencies to “break up” Big Tech.2 

Commentators on the left have voiced concern about the 
size and power of Big Tech and the concentration of power 
in the hands of a select few companies.3 Commentators 
on the right have expressed similar concerns, while also 
accusing tech companies of censoring speech or treating 
liberal and conservative political views inconsistently.4 For 
the time being, at least, vigorously enforcing antitrust laws 
against Big Tech seems to be one of the few issues on which 
both sides of the political spectrum agree.

But what does that mean, exactly—enforcing antitrust 
laws against Big Tech? This paper seeks to answer that 
question for readers who have some familiarity with 
antitrust law, but who are not experts in the subject. It 
also analyzes how recent legislative proposals could impact 
antitrust enforcement for the nation’s large tech companies.

When it comes to antitrust enforcement, the archetypal 
example many people think of is Standard Oil, which the 
federal government broke up into constituent pieces over a 
century ago.5 Exxon, Mobil, Chevron, and other household 
names were the result of this division. But breaking up a 
company is not the only—or even the usual—remedy for 
an antitrust violation.6 Far more common is an injunction 
against the unlawful activity, sometimes accompanied 
by a fine or damages award. Mere size alone also is not 
sufficient to prove a violation. As Professor Herbert 
Hovencamp of the University of Pennsylvania Law School 
recently explained, antitrust laws “cannot be interpreted as 
limitations on political power, large size, or some common 
law or criminal offense . . . unless those bad acts serve to 
injure competition.”7

Thus, when it comes to Big Tech, the fact that a 
company has dominant market share or outsized influence 
in a particular sector is only one piece of the antitrust 
puzzle. To be liable, the company must also have engaged 
in some form of anticompetitive behavior in an effort 
to acquire, maintain, or extend its dominant position or 
prevent new competitors from entering the market.8 Such 

unlawful behavior could include, for example, requiring 
distributors to pre-load the company’s products or set them 
as the default option on a company-owned platform with 
dominant market share, entering into agreements with 
other market actors that shut off distribution channels 
for competitors, or acquiring emerging competitors. Any 
court-ordered remedy will also necessarily depend on the 
nature of the violation.9 Thus, if the unlawful behavior 
consisted of agreements shutting off distribution channels, 
the remedy might be an injunction prohibiting such 
agreements. If, on the other hand, the violation centered 
around anticompetitive acquisitions, the remedy might 
involve the forced divestiture of some or all of those 
acquisitions.10

With these principles in mind, it becomes apparent 
that calls to “break up” Big Tech do not necessarily reflect 
how antitrust enforcement would actually play out in 
practice.11 Rather, any remedy ordered by a court would 
depend on the type of anticompetitive conduct at issue 
and the court’s judgment regarding what type of action 
is needed to stop (and if necessary redress) such conduct. 
This in turn means that to understand how antitrust laws 
might apply to Big Tech, it is necessary to understand what 
sorts of anticompetitive behavior each company is alleged 
to have engaged in.

The four Big Tech companies that have received the 
lion’s share of antitrust attention are Google, Facebook, 
Apple, and Amazon. Last fall, the Department of Justice, 
joined by 11 states, filed a lawsuit against Google alleging 
that Google has unlawfully maintained monopolies in 
internet search and search advertising and has entered 
into agreements with other companies to ensure dominant 
status for its search engine on mobile devices.12 Shortly 
thereafter, two separate coalitions of states filed separate 
suits against Google alleging additional unlawful 
monopolistic activity.13 Facebook, too, has been hit with 
suits by the Federal Trade Commission (FTC) and by 48 
states alleging that the company has violated antitrust 
laws in seeking to maintain and expand its market share.14 
Amazon faces multiple investigations in both the United 
States and the EU regarding its use of data on third-party 
sellers that transact business through Amazon’s digital 
marketplace,15 and the company was recently sued by the 
District of Columbia over its practice of prohibiting third-
party sellers from offering their products for lower prices on 
other sites.16 Lastly, app developers have brought multiple 
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lawsuits against Apple claiming that the tech giant uses 
app-store fees and other means to stifle competition and 
unlawfully favor its own home-grown suite of products.17

Each of these four companies has a different business 
model and has pursued different strategies to build 
and maintain market share. So the types of potential 
anticompetitive behavior, and accompanying potential 
antitrust violations, vary by company. Recent legislative 
proposals, if enacted, also have the potential to broaden 
the grounds for liability, and remedies, that might apply. 
Below is a summary of each company’s potential bases for 
liability, followed by an analysis of how recent legislative 
proposals could alter the landscape.

Google 
Google is, of course, best known for its search engine, 

which has an extraordinarily high share of the global 
internet search market—around 90 percent.18 But Google 
operates much more than just its search engine. Indeed, 
Google has nine products with over one billion monthly 
active users: Android, Chrome, Gmail, Google Drive, 
Google Maps, Google Play, Google Photos, Google Search, 
and YouTube.19 Given the intersecting nature of these 
different products—e.g., a consumer could open Chrome 
on an Android device and be directed by Google Search 
to Google Maps for directions to a friend’s house—there 
is tremendous potential for Google to seek to leverage 
its dominant share in one product market to enhance or 
secure its share in another product market in a way that 
hinders competition.

One potential example of this—and a practice that 
Google’s competitors have alleged for years20—could 
be prioritizing other Google products in Google Search 
results, if doing so could be shown to have anticompetitive 
consequences. Google could give priority to YouTube in 
video search results, or to Google Shopping in shopping 

search results. Similarly, when a user types in the name of a 
restaurant, Google could display its own restaurant reviews 
above Yelp reviews. Or it could display its own reviews to 
the side of search results, along with a link to Google Maps 
in case the user wants directions to the restaurant. It is 
important to note that evidence of search manipulation 
alone likely would not be enough to establish an antitrust 
violation. There would also need to be evidence that such 
manipulation harmed competition in the adjacent product 
market (i.e., the market for shopping sites, travel sites, 
etc.).21 Some commentators have suggested that establishing 
such harm could be difficult, given the innovations and 
efficiencies that integrating services across product markets 
can produce.22 Nevertheless, Google’s alleged manipulation 
of search results has received significant attention from 
antitrust regulators.23 Google maintains that it operates its 
search algorithm fairly and consistently, that it does not 
give its own products undue preference in the algorithm, 
and that when it displays its own products to the side of 
search results, it does so for the convenience of users.24 
Critics challenge all of these claims.

Another example of potentially anticompetitive 
behavior by Google is requiring Android distributors to 
pre-load Chrome as the default web browser on Android 
devices and set Google Search as the default search engine. 
According to critics, this constitutes an attempt by Google 
to use its dominant share in the mobile device operating 
system market to exclude competitors from the browser 
and search markets, because users rarely change the default 
browser or search engine on their device.25 Critics also 
allege that Google engages in anticompetitive behavior by 
sharing billions of dollars of ad revenue each year with Apple 
in return for Apple setting Google Search as the default 
search engine on Apple’s Safari browser.26 Although paying 
a competitor to give preference to one’s own products is 
not necessarily an antitrust violation, Google’s revenue-
sharing agreements with Apple and other companies could 
qualify as anticompetitive if it could be shown that such 
agreements prevent other competitors from entering the 
internet search marketplace.

One final way in which Google’s business practices 
could threaten competition relates to Google’s dominant 
position in the market for buying and selling ad space on 
websites. Google owns the leading system advertisers use 
to buy ad space on websites, the leading system website 
publishers use to sell ad space, and the leading exchange 



4  |  How Might Antitrust Apply to Big Tech?  |  Policy Report

on which those buying-and-selling transactions occur. 
According to critics, Google has engaged in a variety of 
exclusionary tactics to secure its dominant position on 
both sides of the internet advertising equation, including 
by requiring publishers wishing to do business with the 
millions of advertisers who use Google’s system to purchase 
ad space to use Google’s system to sell ad space, and by 
prohibiting publishers wishing to sell ad space through 
Google’s system from selling through competitors’ systems 
as well.27 Critics also allege that Google exploits its 
dominant position in internet advertising to charge above-
market fees for its services.28

As to each of these types of alleged anticompetitive 
conduct, injunctive relief prohibiting the conduct likely 
would be the most straightforward remedy. Whether 
further structural remedies—such as spinning off various 
Google products—would be called for likely would depend 
on, among other things, whether Google’s intersecting 
product lines can operate competitively in the absence of 
such anticompetitive conduct or whether there is reason to 
believe the intersecting nature of Google’s products is itself 
anticompetitive.29

Facebook
Of the four Big Tech companies at the center of the 

antitrust debate, Facebook’s allegedly anticompetitive 
behavior is perhaps the most straightforward to explain. 
Over the past decade or so, Facebook has engaged in a 
number of high-profile acquisitions that critics allege 
were intended to stifle competition and consolidate 
Facebook’s dominant position in social networking.30 
Foremost among these were Facebook’s 2012 acquisition 
of Instagram and 2014 acquisition of WhatsApp. At the 
time of acquisition, Instagram had achieved success as a 
social networking platform focused on photo editing and 
sharing and was poised to emerge as a potential threat to 
Facebook’s dominant position. At the time of its acquisition, 
WhatsApp in turn was growing rapidly as a platform for 
private messaging in competition with Facebook’s own 
messaging service. Critics allege that Facebook purchased 
these and other services that posed emerging competitive 
threats in order to maintain its dominant market share.31

Facebook also has history of creating or remaking its 
products to match rising competitors. In 2016, for example, 
it launched Instagram Stories, a Snapchat-like feature 
that deletes posts after 24 hours.32 In 2020, it launched 
Instagram Reels, a feature that allows users to create and 
share short multi-clip videos, similar to TikTok.33 To the 
extent such efforts have the effect of stifling or excluding 
competition by leveraging Facebook’s dominant position 

to cut off new market entrants before they are able to 
establish a foothold, such efforts could also serve as the 
basis for potential antitrust liability.34

One additional way in which Facebook’s business 
activities could come into conflict with antitrust laws is 
through the conditions that Facebook places on access to 
its programming interface. According to critics, Facebook 
prohibits (or formerly prohibited) third-party app 
developers that wish to send or receive data from Facebook’s 
social networking platform to agree not to provide the same 
core functions Facebook provides (e.g., photo sharing, 
messaging) or integrate with competing social networks as 
a condition of access to Facebook’s interface.35

Because Facebook’s allegedly anticompetitive behavior 
involves acquisitions of potential competitors, it is perhaps 
the Big Tech company most likely to face divestiture 
(i.e., “break up”) as a remedy in the event a court finds a 
violation. But even in that scenario, the remedy would most 
likely be limited to undoing the allegedly anticompetitive 
acquisition (or acquisitions), rather than mandating 
broader structural changes to Facebook as an entity.36

Amazon
Amazon possesses a dominant position in the market 

for online retail in the United States, a position that has 
only been strengthened by the shutdowns and social 
distancing that have accompanied COVID-19. According 
to estimates, Amazon accounts for 40 to 50 percent of 
all online retail in the United States, more than six times 
greater than the next-largest e-seller, Walmart.37

The nub of antitrust concerns related to Amazon lies 
in the fact that Amazon sells both its own, “private-label” 
products on its website, as well as products from other, 
“third-party” sellers. In this way, Amazon is much like a 
grocery or department store, in that it offers a mix of its 
own brands (sometimes called “store brands” in a grocery 
store) and independent brands for sale. Amazon owns 
over 100 private-label brands, some of which have the 
name “Amazon” in the title (e.g., AmazonBasics, Amazon 
Essentials) and some of which do not (e.g., Mama Bear, 
Happy Belly).38

There are three basic concerns that arise from 
Amazon’s mix of private-label and third-party sales 
offerings. First, similar to Google, Amazon could favor 
its own product brands in search results over third-party 
sellers, or give its own brands exclusive merchandising 
space, in a way that hinders competition. Amazon 
strenuously denies preferencing its own brands and, like 
Google, states that its search algorithm operates fairly 
and consistently across brands.39
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Second, Amazon has access to vast quantities of sales 

data regarding third-party products. Amazon could, 
if it wanted, use that data to inform brand and pricing 
strategies for its own, private-label products. For example, 
Amazon could use data regarding what size, quantity, 
color, or flavor of a given third-party product sells best 
to determine what sizes, quantities, colors, or flavors to 
offer for a corresponding private-label product. Amazon 
could also use third-party seller data to determine which 
price points work best for which products, what new 
private-label products to launch, and how best to undercut 
competitors. Amazon says that internal company policy 
prohibits using individual third-party seller data to enhance 
Amazon’s private-label sales efforts,40 but the possibility of 
(and incentive for) anticompetitive self-dealing remains. 
Amazon’s use of third-party seller data has been the primary 
focus thus far of antitrust investigations into the company’s 
business practices.41

The third concern related to Amazon’s sale of both 
private-label and third-party products is the possibility 
that Amazon could charge third-party sellers excessive fees 
for access to its online marketplace in order to drive up the 
price of third-party products and thus make Amazon’s own 
product offerings more attractive. Critics claim that third-
party sellers have little negotiating power over fees with 
Amazon because of Amazon’s dominant market position, 
thus making the possibility of anticompetitive fees a very 
real threat.42

An additional antitrust concern relates to Amazon’s use 
of so-called “most-favored-nation” clauses in contracts with 
third-party sellers that prevent such sellers from offering 
their products at lower prices on other websites, including 
the sellers’ own websites.43 In the view of critics, not only 
do such clauses help preserve Amazon’s dominant market 
position, but they also result in higher prices for consumers 
across the online marketplace because they eliminate price 
competition and create an artificially high price floor that 
incorporates the fees Amazon charges third-party sellers.44 

In the event a court were to find an antitrust 
violation based on one or more of the above categories 
of potentially anticompetitive conduct, it is possible that 
one remedy could be to spin off some (or all) of Amazon’s 
private-label brands or to prevent Amazon from selling 
private-label products. Injunctive relief prohibiting 
anticompetitive self-dealing, or the use of most-favored-
nation clauses, however, is probably the likelier remedy.45 
Some commentators have also suggested appointing a 
board composed of Amazon officials and third-party seller 
representatives to monitor Amazon’s pricing, product 
selection, and distribution practices.46

Apple
Apple’s potential antitrust issues consist of something 

of a mix of the issues applicable to Amazon and Google. 
First, similar to Amazon, Apple charges fees from app 
developers and subscription services that offer products 
through its app store. The app fees, which apply both to 
paid apps and to in-app purchases, are 30 percent of the 
purchase price for “large” developers (i.e., those with $1 
million or more in annual sales) and 15 percent for “small” 
developers (i.e., those with less than $1 million in annual 
sales). The subscription fees, in turn, are 30 percent of the 
subscription price during the first year of the subscription 
and 15 percent during the second and subsequent years.47 

Critics allege that these fees are excessive and constitute 
“monopoly rents” that Apple is able to extract only because 
it controls access to its app store.48 And Apple has not 
hesitated to punish app developers that have attempted 
to circumvent its fee system. Last year, it removed the 
popular video game Fortnite from its app store after 
Fortnite’s developer, Epic Games, began allowing players 
to download the game’s virtual currency directly from Epic 
rather than through the app store.49 Epic immediately filed 
suit claiming that Apple had acted anticompetitively in 
removing Fortnite from its store, and the case garnered 
national headlines when Apple CEO Tim Cook faced 
pointed questioning from the judge regarding Apple’s 
recent adjustments to its app fees and surveys showing that 
nearly 40 percent of app developers were dissatisfied with 
the app store.50

Second, and also similar to Amazon, at the same time 
it charges these fees, Apple offers its own suite of apps and 
subscription services, including apps such as Apple Books 
and iMovie, and subscription services like Apple TV+ 
and Apple News+.51 Critics argue that the fees prevent 
competing app developers and subscription services (such 
as Netflix) from lowering their prices, discourage new 
market entrants, and allow Apple to undercut competition 
by offering its home-grown products at a lower price.52 
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Some subscription services have been able to bypass the 
Apple subscription fee by directing subscribers to login 
(and pay) directly through the subscription service’s website 
rather than through the app store (or iTunes).53

Third, similar to Google, Apple pre-loads many of 
its own apps (e.g., Apple Podcasts) on iPhone, thereby 
arguably disadvantaging competing app developers. Apple 
also pre-loads its app store, which critics allege helps Apple 
maintain a monopoly on app sales, distribution, and 
payment processing. Alternative app stores exist, but are 
dwarfed in market share by Apple’s store.54

As with the other Big Tech companies, in the event 
a court were to find an antitrust violation by Apple, it 
is possible the court could order Apple to spin off some 
of its apps or subscription services. As before, however, 
injunctive relief is more likely.

Recent Legislative Proposals
 Thus far this paper has provided an overview of how 

antitrust liability might apply to Big Tech under existing 
law. The relationship between antitrust and Big Tech has 
received significant attention from policymakers, and a 
number of bills have been introduced in recent months 
that would broaden the ability of enforcement officials to 
bring suit against the nation’s large tech companies. Most 
notably, the House Judiciary Committee recently voted 
out a package of bills that would impose new, far-reaching 
restrictions on Big Tech and authorize enforcement 
agencies to seek substantial additional penalties. Although 
it is unclear at this point how far the bills will advance,55 
a brief summary of the bills and how they would impact 
Big Tech may prove helpful in illuminating where antitrust 
enforcement may be headed.

 The House Judiciary package included six 
bills. Four of the bills would impose a number of new 
requirements on online platforms with 50 million or more 
active monthly users in the United States and a market cap 
of at least $600 billion, a group that includes each of the 
four Big Tech companies discussed in this paper—Google, 
Facebook, Amazon, and Apple.56

The first bill, the American Choice and Innovation 
Online Act,57 would prohibit platforms meeting the 
usage and market cap thresholds above from engaging 
in various forms of “discriminatory conduct,” including 
preferencing the platform’s own “products, services, or 
lines of business” over those of other companies (including 
through search rankings); restricting or impeding access to 
or interoperability with the platform’s features, services, or 
operating system; using non-public data obtained through 
sales or other business activities on the platform to support 

its own products or services; impeding the ability of users 
to uninstall preinstalled applications; or interfering with 
a user’s pricing of goods or services on the platform.58 In 
order to avoid liability, a platform would have to prove by 
clear and convincing evidence that the prohibited conduct 
did not “harm . . . the competitive process,” was necessary 
to protect user privacy, or was necessary to prevent violation 
of another law.59 The bill provides for civil penalties of 
up to 30 percent of the platform’s revenue during the 
period of violation (or up to 15 percent of the platform’s 
revenue during the prior calendar year), as well as private 
damages suits by injured parties.60 It also states that if a 
court determines the violation resulted from a “conflict 
of interest related to the covered platform’s concurrent 
operation of multiple lines of business,” the court should 
consider “requiring divestiture” of the lines of business that 
gave rise to the conflict.61

The second bill, the Ending Platform Monopolies Act,62 
would go even further and make it unlawful for an online 
platform meeting the usage and market cap thresholds 
above to “own, control, or have a beneficial interest” in 
any other “line of business” that uses the platform to sell or 
provide products or services.63  The bill would also prohibit 
the platform from owning or controlling any other line 
of business that would give the platform the incentive 
(and ability) to preference the platform’s own “products, 
services, or lines of business” over those of a competitor on 
the platform.64 The bill provides for civil penalties similar 
to the American Choice and Innovation Online Act and 
additionally states that it may be enforced in the same 
manner and by the same means as other antitrust laws.65

The third bill in the package would impose strict 
merger restrictions on platforms meeting the usage and 
market cap thresholds. Titled the Platform Competition 
and Opportunity Act,66 it would prohibit such platforms 
from acquiring another company unless the platform is 
able to prove by clear and convincing evidence that the 
acquired company does not compete with the platform, 
constitute a nascent or potential competitor, enhance 
the platform’s market position, or enhance the platform’s 
ability to maintain its market position.67 The bill provides 
that it may be enforced in the same manner and by the 
same means as other antitrust laws,68 and also creates a 
private right of action for individuals injured by conduct 
prohibited under the bill.69

The fourth bill, the Augmenting Compatibility and 
Competition by Enabling Service Switching (ACCESS) 
Act,70 would require platforms to make user data portable 
(i.e., transferable) to users or to businesses selected by a user, 
and also make their programming interfaces interoperable 
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with competing services.71 The bill additionally directs the 
FTC to issue platform-specific interoperability standards 
and to create a technical advisory committee to assist in 
the standards-setting process, and authorizes civil penalties 
and injunctive relief against violators.72

The two final bills in the House Judiciary package 
would apply more broadly than to just Big Tech. The 
Merger Filing Fee Modernization Act73 would update the 
filing fees for mergers for the first time in over 20 years to 
give the Department of Justice and FTC more money for 
antitrust enforcement. Among other things, the bill would 
reduce the filing fee for small mergers from $45,000 to 
$30,000 while simultaneously increasing the filing fee 
for large mergers from $280,000 to a maximum of $2.25 
million.74 The State Antitrust Enforcement Venue Act,75 in 
turn, would exempt antitrust suits filed by state attorneys 
general from statutory provisions that allow a special 
judicial panel to transfer litigation to a different venue in 
certain circumstances.76 Antitrust suits filed by the U.S. 
Department of Justice already enjoy a similar exemption.77

Enactment of any of the first four bills—which are 
designed to apply to Big Tech and little else (based on the 
definitions in the bills and usage and market cap criteria)78—
could usher in sweeping changes to enforcement efforts 
against the four companies discussed in this paper. Each 
bill targets varying aspects of the companies’ business 
models, and appears designed to halt one or more of the 
criticized activities described above.

The American Choice and Innovation Online Act has 
perhaps the broadest sweep. It would outlaw everything 
from preferencing one’s own products in search rankings 
(a criticism that has been lodged repeatedly against both 
Google and Amazon) to impeding access to a platform’s 
operating system or programming interface (a key complaint 
against Facebook and Apple) to interfering with pricing 
decisions on the platform (a central basis of the District of 

Columbia’s suit against Amazon and app developers’ suits 
against Apple).79 Although the bill would not prohibit 
preinstalling software applications (such as Chrome or 
various Apple apps) that are designed and owned by the 
platform, it would prohibit placing restrictions on users’ 
ability to uninstall such default applications (thus limiting 
Google’s and Apple’s ability to prevent workarounds).80 
And it would prohibit using non-public data obtained 
through sales or other business activities on the platform 
to “offer or support” the platform’s own products or 
services (a key complaint against Google, Facebook, and 
Amazon).81 Indeed, the bill would touch virtually all of the 
activities described earlier in this paper, with the exception 
of acquiring emerging competitors (which is covered by 
the Platform Competition and Opportunity Act).

Significantly, the bill would also eliminate the 
requirement that enforcement officials show that the 
challenged conduct was anticompetitive. As explained 
above, to make out an antitrust violation under federal 
antimonopoly law, the party bringing suit must establish 
that the defendant sought to acquire or maintain its 
market share through anticompetitive behavior.82 The 
American Choice and Innovation Online Act, however, 
contains no such requirement. To the contrary, it shifts 
the burden onto the platform to prove that the challenged 
conduct is not anticompetitive (or is otherwise necessary 
to protect user privacy or prevent violation of another 
law).83 The bill also authorizes extremely steep fines—up 
to 30 percent of the platform’s revenue during the period 
of violation (or 15 percent of the platform’s revenue during 
the prior calendar year)—that are in addition to other 
forms of relief (including treble damages) available under 
other laws.84 Lastly, the bill expressly instructs courts to 
“consider requiring divestiture” as a remedy in the event 
a violation occurs as a result of a conflict of interest 
related to the platform’s operation of multiple business 
lines.85 All of these provisions, if enacted, would make it 
substantially easier for enforcement officials to establish 
antitrust violations against Big Tech, would significantly 
broaden the grounds on which officials could bring suit, 
could lead to much more severe penalties in the event a 
violation is found, and could even make break-up a more 
likely outcome (although still probably not very likely in 
most situations). In short, the bill would profoundly affect 
antitrust enforcement against Google, Facebook, Amazon, 
and Apple.

The Ending Platform Monopolies Act likely would 
have a similarly wide-reaching effect. In contrast to the 
American Choice and Innovation Online Act, which 
focuses on conduct, the Ending Platform Monopolies Act 



focuses on structure. As noted, it would prevent the four 
Big Tech companies from owning or controlling any other 
line of business that uses the company’s platform to sell 
products or services, or even any other line of business 
that would give the company the incentive to preference its 
own products or services over those of competitors on the 
platform.86 Although the bill does not mandate divestiture 
of the other line of business in the event of a violation, it 
authorizes the same extremely harsh fines as the American 
Choice and Innovation Online Act,87 which presumably 
would lead to voluntary divestiture to avoid further fines. 
The bill would also substantially broaden the potential 
bases for antitrust liability for Big Tech, given that it does 
not require any showing of anticompetitive effects, or even 
any particular conduct (whether anticompetitive or not).88 
In that sense, the Ending Platform Monopolies Act would 
constitute a significant shift in antitrust enforcement—
at least when it comes to Big Tech—as it would move 
the law closer to a view that “big is bad,” separate and 
apart from whether a particular “big” firm is engaging in 
harmful conduct. Google, Amazon, and Apple all would 
likely be strongly impacted by the bill, as they all either 
sell products or services on their platforms directly (e.g., 
Google’s ad services, Amazon’s private-label brands, Apple’s 
homegrown apps) or own lines of business that give them 
the incentive to preference their own products or services 
over those of competitors.

The Platform Competition and Opportunity Act 
likewise would move antitrust law closer to a view that 
“big is bad” (at least when it comes to Big Tech) by 
preventing Google, Facebook, Amazon, and Apple from 
acquiring any other companies unless they can show—by 
clear and convincing evidence—that the company is not 
a competitor and that acquiring the company would not 
enhance their market position or ability to maintain their 
market position.89 This again would constitute a marked 
shift from current law, under which the burden is on the 
party challenging the acquisition to show that it would 
“substantially . . . lessen competition” or “tend to create 
a monopoly.”90 The bill is forward-looking, so it would 
not, for example, provide a basis for unwinding Facebook’s 
acquisitions of Instagram or WhatsApp. But it would place 
severe constraints on future acquisitions and cut off the 
ability of Big Tech to prevent emerging competitive threats 
through an acquisition-based strategy.

The ACCESS Act is the narrowest of the four Big 
Tech-focused bills, but would still have a significant 
impact on Facebook, as well as Google and Apple. By 
requiring platforms to make user data portable,91 the bill 
would make it easier for Facebook users to move their 

profiles to other social media platforms, and by requiring 
interoperability,92 the bill would limit the capacity of all 
three companies to restrict or condition app developers’ 
ability to access their platforms. Unlike the other bills, the 
ACCESS Act does not say that it may be enforced in the 
same manner and by the same means as other antitrust 
laws, but it does authorize the FTC to seek substantial civil 
penalties, as well as injunctive relief to prevent or restrain 
violations.93 It also tasks the FTC with setting platform-
specific interoperability standards,94 thereby giving the 
agency a direct say in what sort of conduct is and is not 
lawful on the part of each platform. Thus, although the 
bill covers narrower subject matter than the other three Big 
Tech-focused bills, it arguably gives enforcement officials 
the greatest direct control over what the companies may 
lawfully do.

Conclusion
Each of the four Big Tech companies discussed above 

faces varying types of potential antitrust exposure based on 
the company’s structure and business practices. Regulators, 
litigators, policymakers, and the general public alike will 
continue to have a strong interest in ensuring that these 
companies do not use their dominant market positions 
to hinder competition or impede innovation. The debate 
over antitrust and Big Tech is likely to continue for quite 
some time.
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